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April, 1826. 
Pr inaiti 
MARTINEZ 
vs. 
Layton & Co. MARTINEZ vs. LAYTON & CO. 


. Appeat from the parish court of the parish 
and city of New-Orleans. 


After insol- Porter, J., delivered the opinion of the 
vency, the syn- F 5 ‘ 
dics may sue for court. The first question which this case 
any property, ; ' 
the alienation of presents, 1s whether after the failure of the 
which was null , : ° 
and void as to debtor, a mortgagee creditor can exercise his 
creditors ; . 5 er 
Bo when the action of mortgage against property, which is 
object of the ac- , ‘ i 
tion is to en- in the hands of athird possessor; or whether 
force a_ lien, , P 
which one ofthe it should not be prosecuted by the syndics of 
creditors may : 
have on im- the insolvent. 
moveables alie- r F ‘ rE 
nated beforefai- We think the action is properly maintains 
lure, they can- 


not. ble by the individual creditor. The property, 
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having passed out of the debtor before the East’n. District. 
' ; ' April, 1826. 
cession, did not make a part of his estate. vw 


The syndics have, therefore, no authority to “4*™™™ 


Laxton & Co. 


intervene, on the ground that they have a 
right to sue and get it into possession, as the Weir eg ie: 


property of the bankrupt. They could not aig. 


support the action on the principle that it was ve, ‘in’ Se. 


a debt due to the estate, for there is nothing ("4° et 


due by the third possessor to it. Ifthe suit ,,* "oes 
forced on pro 
perty, which pre- 
vious to the date 
of recording had 
been sold by act 
sous seing pri- 


other reason which made it null and void as % °"? “lve 








was to bring back into the common mass, the 
land on which the mortgage existed, because 
the alienation was fraudulent, or from any 


to creditors, the syndics would be the pro- 
per plaintiffs for such purpose. But for the 
objects sought to be attained by this suit, we 
cannot imagine any legal ground on which 
they could sue. The right asserted, belongs 
exclusively to the creditor who has brought 
the action against the third person, who is not 
the debtor of the insolvent. The circumstance 
of the creditor having the power, if he had 
chosen, to present his claims in the concurso, 
doesnot authorise the syndics to interfere with, 
and control the exercise of rights which he 
has deemed proper to enforce against third 
parties; no more than if the vendee of the 
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East’n. District. Insolvent was suing to recover possession from 


April, 1826. 
POY 


MartTINnEz 
v8. 


a third person, of the object purchased. 
The second question, whether the judg. 


Laxton & Co. ment rendered against the debtor could be 


given in evidence against the third possesso,, 
is of very easy solution. The answer is fur. 
nished by an express provision of our code, 
which declares, that “ the seizure of the mort. 
gaged property shall be ordered by a judg. 
ment, on the producing ofa copy, in due form, 
of the act of mortgage, as well as of the judg. 
ment obtained against the principal debtor” 
When a judgment in the first instance is the 
basis of the mortgage, as was the case here, 
it ts the act of mortgage, and consequently was 
legally admitted in evidence. To sustain the 
objection, would be tantamount to declar- 
ing, that judicial mortgages could not be en. 
forced on property which had passed into 
the hands of third parties. Civil Code, 462, 
art. 43. 

The third, and by far the most important 
question in the cause remains: it is, whether 
a mortgage which has been duly recorded, 
can be enforced on property, which, previous 
to the date of recording, had been sold by act 
sous seing privé, and was in the possession of 
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endee at the time the mortgage was East’s. District, 
om | the v 898 April, 1826. 


registered. Pry=—& 
MARTINEZ 


de. In the case of Doubrere vs. Syndics of Grillier, a 
be | itwas decided, that the chirographic creditors 44%" © © 
sor, | ofan insolvent could not set aside a sous seing ' 
fur. privé act of their debtor; that they did not 

de, possess such a right before failure, and that 

ot | their rights were not increased by that event. 

dg: | Inthe opinion delivered in that case, which 

rm, | received our most serious attention, many of 

dg. | the topics that necessarily belong to this, were 

on” | considered, and a good deal of the reasoning 

the | used there, has a strong application to the 

re, | instance now before us. Vol. 2, 171. 

vs | Still, the point there adjudged, is not the 

the | same as that which is necessary to the deci- 

ar- | sion of this cause; and the express reservation 

en- | which we made of such a case as that pre- 

nto | sented at this moment to the court, shows, that 

62, | we then considered a decision on the rights 

of creditors, who had neither privilege or 

ant | mortgage on the real estate of their debtor, 

er | would not be decisive as to those, who 

ed, | with such advantages should hereafter con- 

us | test the effect of an act under private signa- 

ict | ture. . 

of According to our code, “ The mortgage is 
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East’n. District. a contract by which a person affects the whole, | p!+ 


April, 1826. ; ‘ 
w-~ or only some part of his property, in favor of | 22 
Martinez another. Civil Code, 452, art. 1. Bu 
Larroy& Co. Another provision of the same work de. | the ¢ 


clares, that sales of immoveable property may vast 
be made by authentic act, or under private | U8 | 
signature. Czvil Code, 344, art. 2. seve! 
Now, where there is a sale by sous seing intto 
privé followed by delivery previous to the | “oct 
date of the mortgage, the thing sold hay | ™0¥ 
ceased to be the property of the mortgagor, plate 
and it is as we have already seen, only his pro. lect 
perty that can be affected by it. thing 
Ifthese were the only provisions of our law | ™4! 

. on the subject, the case would be one of the | Part 
greatest clearness, and the decision which | ere 
we should necessarily give on it, would be our | 
conformable to the principles of our ancient T 
jurisprudence ; according to which, a sale refe 
followed by delivery gave a complete right to trea! 
the thing, and neither alienation nor mort | "4 
gage subsequent to such sale and delivery, foun 
could affect the thing in the hands of the first itis 
purchaser. This principle came from Rome, | 
where as it is well known, the maxim was, T 
traditionibus.......dominia rerum, non nudis paclis take 
transferentur. Partida 5, tit. 5, c. 20; Febren in t 
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g,no.20; Code Liv. 2, tt. 3, 1. 20. 

But the change which has’ taken place in 
the condition aud affairs of society from the 
vast extension of commerce, and the great 
yse of credit in modern times, has induced 
several of the modern nations of Europe to 
jnttoduce a new and much more complex 
doctrine in relation to the alienation of im- 
moveable property ; and cases are contem- 
plated, where, though the sale is declared per- 
fect between vendor and vendee, and the 
thing actually belongs to the latter, it yet re- 
mains the property of the seller, so far as third 
parties, possessing particular rights, are con- 
cerned. We have adopted this principle in 
our legislation. 

The counsel for the mortgagee creditor has 
referred to the Code, page 344, art. 2, which 
treats of the effect of a sale under private sig- 
nature. Before examining it, and it will be 
found very material in the decision of the case, 
itis necessary to recur to other provisions of 
our law in relation to acts sous seing privé. — 

The 224th article of the Civil Code, p. 306, is 
taken verbatim from that of the Napoleon; it is 
in these words: 
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“An act under private signature, acknow. 
ledged by the party against whom it is ad. 


duced, or legally held to be acknowledg. ' 


ed, has between those who have subscribed 
it, their heirs and assigns, (ayans cause) the 
same credit as an authentic act.” 

The 228th article of the same page de. 
clares “that sales of immoveables and slaves, 
sous seing privé, shall have effect against third 
persons only from the time of their being re. 
gistered, but that the want or delay of regis. 
tering cannot be pleaded by any one of the 
contracting parties, their heirs and assigns, 
(ayans cause.) ' 

These provisions are the same with those 
which have occasioned so much discussion 
among the jurists of France. The strength 
of the argument on both sides, is no doubt 
given to us in the works of Toullier and Merlin, 
which have reached this state; and it is be- 
lieved that an attentive perusal of them, will 
either leave men’s minds in as much doubt and 
difficulty here, or lead to as great a diversity 


of opinion, as they have done in the country _ 


where this discussion has arisen. 
It is contended by one class of the French 


_ jurists, that the words ayans cause, mean all 
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v- those, to whom the rights of a person have Rasiya 
d- been transferred by a particular title, such a8 Gyn 
g- | legacy, donation, sale, exchange, &c. Hence aes 
ad they conclude that the second purchaser or “4*7™* & ce. 
he mortgagee, being the ayant cause of his vendor, 


cannot under the provision already cited, 
le. plead the want of registering of an act sous 
os, | seing privé. 

rd Those who maintain the opposite doctrine, 
re. | insist that the second purchaser is a third par- 
iss | ty, (ters) and that he is enabled to allege 
he | the want of registering of the act under private 
ns, signature. 

It would be of little utility, if it were practi- 
se | cable, to bring withinthe compass ofa judicial 
ion | opinion, the various arguments and authorities 
zth | on which the advocates of the respective doc- 
ubt | trines just alluded to rely. In the ardour 
lin, | with which the discussion is condueted, both 
be- | parties will be found, perhaps, to have fallen 
vill | into contradictions not easily reconciled ; and 
and | tohave arrived at conclusions, which in their 
jity | whole extent, it is difficult to accede to. 

try | It is said, for example, that the mortgagee 
creditor, by convention, is the ayant cause of his 
rch | debtor, but that he who makes a seizure in 
all | virtue of a judgment, is not: yet it is perhaps 
Vou. iv. (nN. s.) 48 





ra 
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East’n. District. difficult to perceive the difference on which ped. 
April, 1826. 


w-~ this distinction is founded; for the seizure ig | wen 


— ‘made under a contract formed with the deb. ienab 
Laxton & ©O. tor, and the person to whom he obliges him, divie 
self would appear to be as much his aymy oppor 
cause, as the creditor by mortgage. Toullie, | 670 
Droit Civil Frangais, vol. 8, cap. 6, sec.1, nm, | aol. 6, 
247, 251, 252; Pazllette, note 7 on the 1328 a, 1 Wit 
Code Napoleon. on wl 
But this inconsistency is still less striking | jis s 
than that exhibited by the advocates of the | jefore 
opposite doctrine. They contend that the | jgch ; 
seizing creditor is the ayant cause of the debtor, | fect t 
but they insist that as to any act made by hin} sthe 
under private signature, the former can plead} ofthe 
the-want of registry. This argument woul] Th 

- appear to be completely at war with thead| gnder 
mission, that the creditor is the ayant caused] tp sec 
the vendor; for if he be, the law expressly being 
says, that the act sous seing privé is as bint} groum 
ing on him, as the party who signs it. Indeed} yent | 
on a perusal of the whole of the discussiot by tit 
on this side, it will be seen that its advocate} world 
rely rather on the intention of the law make} sme 
and the inconveniences which would resth} perty 
from adopting the principles of their adverse} ghict 
ries, than on the strict meaning of the term] the ¢ 
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hich | wed. It is true, they endeavour to show that East’n. District. 
April, 1826. 


ire is | wen on technical grounds, their position is Vw 
deb. | pnable; but we apprehend, that in this point ™**!"** 
him. | ¢view, the strength of the case is with their 147" <0. 
aya, | gpponents. Toulker, Drowt Civil, vol. 10, p. 613 

ullie, | 670; Merlin’s Questions de Droit Verbo Tiers, 

0H, vol. 6, 388. 4 

8a, | Without entering, however, on a question 

on which it is so easy to argue, and which 

iking tis so difficult to decide; we think the case 

f the | efore us may be settled under our lawin 

t the | yych a manner, as will most certainly give ef- . } ae 
btor, | fect to the intention, of the legislature, and be 

y him } gtthe same time in consonance with the letter 

lead | of the law. 

ould} The object of laws for enregistering deeds 

ead-| yder private signature, are two fold. First, 

we | tp secure the purchaser by authentic act from 

ess | being defrauded by his vendor antidating in- 

din | struments sous seing privé. Second, to pre- 

leed,! yent the latter from obtaining a false credit 

ssiol | by titles recorded, which are notice to the ' 

“ali} world of the property he owns; while at the 

ike, | same time he has divested himself of that pro- 

esult | perty by instruments under private signature, 

rs | which are unknown to those who trust him, in 

ti | the confidence of his being the proprietor of 
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East’n. District. every thing, to which he has a title by authen- 


The first evil is effectually guarded against, 


Layton & co. by giving the act under private signature ef- 


fect only when it is proved by circumstances 
dehors the instrument, that it was really made 
at the time it purports to be; as in the cases 
put by Pothier. The second is prevented in 
the greater number of instances, by delivery 
and possession of the vendee following the 
act sous seing privé. For we believe that 
deeds recorded in a notary’s office, are not in 
general as effectual notice to subsequent pur- 
chasers, as a peaceable, public, and notorious 
possession, by a third party. Our legislature 
has lately, and with great wisdom, we think, 
sanctioned this principle in their amendments 
to the Civil Code. By the 2242d and 2417th 
articles of that work, sales under private signa- 
ture, have effect against third parties from the 
day they are recorded, or from the time the 
property is delivered. Pothier, Traité des 
Ob. 715; ibid. de la Prescription, 99; Lous. 
Code, 2242 and 2417. 

We have no doubt such was always their in- 
tention, though the language by which they 
expressed it, is not so clear and free from am- 
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biguity, as that used in their late enactments. East'n. District 
We draw this conclusion from the article of uae 
our Code, on which the plaintiff relies. One, M4*™= 
which is not found in the Napoleon, and ©4*7™ & co. 
which enables us to disentangle the question 
from the embarrassments that would attend, 
it, were the provisions of the French..law 
alone copied into ours. . 

By this article it is declared, that “ the sale 
{ of any immoveable or slave, made under pri- 
vate signature, shall have effect to the prejudice of 3 
persons not parties to it, only from the day va sie - 
said sale was registered in the office of a | 
} notary.” Civil Code, 344, art. 3. 

The prohibition of the law maker, then, is 
against giving effect to private acts to the pre- 


judice of third parties. What is the conclu- 





























sion to be drawn from such a prohibition, 
when such acts do not prejudice third parties ? 
Why, surely to give them effect. We are 
aware that this argument, contrario sensu, is 
not always conclusive in the interpretation of 
laws, though in general it is correct, and will 
lead to truth. But after weighing this case 
with the most anxious solicitude, and a care 
and attention which are evidenced by the 
length of time we have had it under consi- 
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Rast'n. District. deration, we are unable to come to any other 


April, 1826. 
ON 


MARTINEZ 
vs. 


conclusion. If the legislature had intended, 
that acts under private signature should have 


Laxton & © no effect against third parties, whether they 


were prejudiced by them or not: if they had 
conceived the interests of society required, 
that .¢reditors by public act should have a 
right to set aside those by sous seing privé, ag 
a matter of profit and speculation, not as 4 
means of avoiding a loss, we are bound to 
think they would bave said, they shall have 
no effect against them, instead of saying, they 
shall not have effect to their prejudice. We can 


understand such language in no other way, | 


but as leaving them in force, when they do 


not prejudice them. Were we to take the inter. 


pretation of the plaintiff, and make it ours, 
we should be violating a rule which we are 
under the necessity of recurring to almost 


every week: namely, to give all the clauses _ 


of a law effect, and not to presume any part of 


‘it, made for no purpose. 


It is true, that the previous article of the 
code, in relation to the registering of private 
acts, states generally, that they shall have no 
effect against third persons. But as the same 
provision is repeated in that just referred to, 
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with the limitation, that they shall not have East's, District. 
effect to their prejudice, that limitation must Fee 
necessarily refer to both, unless we should — 
suppose the legislature intended at the same Laxton & co 
poment, and in the same work, to make con- 
iradictory provisions on the same subject. 
Civil Code, 306, art. 228. 

-Leaving the general question, and ap- 
poaching the particular case before us, we 
gre gratified to find the principles just esta- 
blished, enables us to do justice between the 
parties. ‘The lot on which the plaintiff insists 


his mortgage attaches, was given to the ven- 


} dors of the defendants, in payment of work 
“done by them, on a house still standing, which 


makes a part of the estate surrendered by the 
insolvent to his creditors. In place of the 
thing alienated, they possess the thing receiv- 
ed, and it augments the estate out of which 
they are to be paid. How, then, can it be 


said the judgment creditor is prejudiced by 
‘this act ? if he be, we are unable to perceive it. 
Nor is he prejudiced by having been led intoa 


false confidence, and giving credit, on the faith 
of this property, by seeing his debtor in pos- 
session of a title, by public act, ata time when 
it was secretly alienated. This cannot be 
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East’n, District. pretended, for the debt was contracted before 


April, 1826. 
POrOew 
—- 


Lavron & oo. under private signature, or by one duly re. 
corded, cannot make any difference in the 


allege here. 
, by: stating, ‘that we are unable to see how 


Whether, there, 
fore, the: ‘property was afterwards sold by agt 


‘the sale by sous seing privé. 


plaintiff’s rights, provided the agreement was 
bona fide; and the contrary has not been even 
On the whole, we conclude 


: “giving effect té the act set up, does any injury 


“or o¢casions. any prejudice to the judgment 
ie creditor; unless it be a prejudice to him, that — , 


‘ he cannot get his debt paid out of an honest 


and unsuspecting holder of the property, who — 
_ gave a valuable consideration for it: but thig 


“we do not believe’ was the intention of the 


legislator... 


‘The judgment of the parish court is errone- © 


ous in being one of nonsuit, when it should 





have been final for the defendants; but as the 





appellee has not desired it to be amended, it 
is therefore ordered, adjudged and decreed, 


that it be affirmed with costs. 


Seghers for the plaintiff, Carleton & Locket 


for the defendants. 
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} East’n. District. 
: April, 1826. 
pr ig HERRING vs. LEVY. Pe 
Pog HERRING 

vs. 


, Appear from the court of the first district. Lars: 


Martuews, J., delivered the opinion of the  Theinsoivent 

° ems is bound to put 

court. This suit is brought by the endorsee the creditor on 
his bilan, and is 


doing so by not 
-It was executed by Reynolds & Levy, who, at having kuow- 
‘ ° . ‘ ge of the en- 
the time of making it, were trading under a dorsee to whom 
. the note was 

general partnership, and was made payable transferred. 
Merchants’ 


» toone Isaac Riley, by whom it appears to have books are not 


in themselves e- 
been regularly transferred, by endorsement, vidence against 
eek is merchants. 
to the present plaintiff. Merchants’ 

¢ books are evi~ 

The defendant opposes the payment, on dence, on proof 

of the  clerk’s 

the ground of a surrender of property and hand writing & 

‘ . his death; but 

discharge from the creditors of his late firm. extracts from 
them are not. 


From the record of proceeding, had in the 
cession of goods, it appears, that the note now 
sued on was placed to the credit of the ori- 
ginal payee, and that he received a just divi- 
dend of the insolvent’s estate, proportioned 
on the amount of said note. But it is con- 
tended, on the part of the plaintiff, that Riley 
ceased to have any interest in the debt pre- 
vious to the proceedings in‘ the concurso and 


filing of their bilan by the bankrupts ; and, that 
Vou. iv. (N. 8.) 49 
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April, 1826. 
PY 


HERRING 
vs. 
LEvy. 








CASES IN THE SUPREME COURT 


ditor in those proceedings, he has a rightto 


enforce payment from the present defendant, 
who is now solvent. Judgment was rendeted, | 


in favor of the plaintiff, in the court below, : 
from which the defendant appealed. 


The case seems to present two principal 
questions for decision: first, whether, as the 
insolvents did not know into whose hands the. 
note now in contest had fallen, they are not 
freed from further obligation on it, by repre. 
senting it as a credit to the payee, who recog. 
nized that representation, and received a divi- 
dend thereon. The second question arises 
out of several exceptions taken to opinions 
of the judge a quo, by which he rejected evi. 
dence offered on the part of the defendant, 
attempted to be established by the testimony 
of a person who was clerk to Riley, and by 
extracts taken from the books of accounts of 
the latter, relating to the commercial dealing 
between him, and Reynolds & Levy. 

As to the first of these questions, we are of 
opinion that persons who issue negotiable 
paper, must take the risk, in case of insok 
vency, of ascertaining the bona fide holder and 
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this neglect in so doing, and placing him on East's 





their bilan, is not cured by exhibiting the debt Gvw 


due to the original payee, when the note has 


‘been regularly transferred to another person. 


Admitting this principle to be correct, the de- 
fendant attempted to show, on the trial below, 
that no absolute transfer of interest and owner- 
ship had taken place of the note now in ques- 
tion ; but that it had only been endorsed over 
to the plaintiffas collateral security on an ob- 
ligation long since discharged by Riley, the 
payee, which destroyed the right of the appel- 
lant both in law and equity. To prove these 
facts, extracts from the commercial books of 
Riley were offered, supported by the testi- 
mony of his clerk, as above stated, which were 
rejected by the district court, and exceptions 
taken, &c. 

It has been already settled by a decision of 
this court, (vol. 2, 508) that merchants’ books 
are not in themselves evidence against other 
merchants. That decision was made on a 
construction of the provisions of our Civil 
Code on this subject, and we still consider it 
correct. In France, the commercial cede of 
that country has, in some degree, changed the 
ancient principle, founded in reason, and 


, HERRING 


vs. 
Levy. 
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- District. 
April, 1826. 
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East’o. District. consecrated by the Roman law, 


April, 1826. 
PY 
HERRING 


vs. 
Levy. 
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as Toullier, 
expresses himself, p. 534, vol. 8, by which the 
doctrine was taught, that no person could | 
make a title for himself, or constitute a debtop: 
by his own proper authority. The care and 
strictness under which books are to be ad. 
mitted in contests between merchants, as eyj 
dence, and the many guards provided by the 
new jurisprudence, to prevent fraud in the 
manner of keeping such books, goes far tg 
remedy any evil which might otherwise have 
resulted from this innovation in jurisprudence| 
In support of the doctrine contended for by 
the counsel of the defendant, we have been 
referred to many decisions made by the 
From 
these decisions, it would seem that a custom 


courts of different states of the Union. 


of receiving merchants’ books as evidence, in 
some of the states, has assumed the force of 
law. 
blished, either by express law, or custom. At 


In this state there is no such rule esta. 


cording to the rules of evidence, received as 
correct in the tribunals of England, founded 
either on commercial or common law, when 
books of account have been kept by a clerk; 
who may have died before he was required 
to prove the delivery of goods, on proof of the 
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ir, | entries being‘in his hand writing, the books Basta. Dietiet 
pril, 1826. 

he | are admitted as evidence in favor of the mer- rw 

ld | chant. See Phillips’ Ev. p.194. The rules of "™""™¢ 

tor’ | evidence, as recognized in our courts of juss ™*** 

nd tice, are, it is true, adopted in a great degree 

ad. from English authorities; and although in 

vis the case above stated, merchants’ books ought 

lhe | probably to be received in evidence, the rule 

lhe | cannot with propriety be extended to the re- 

wo | ception of extracts from such books. We are 

we | therefore of opinion that the court below was 

ce} | correct in rejecting the extracts of accounts 

by | from the books of Riley, so far as their authen- 


en) ticity depends on the entries of clerks proven 
the tobe dead. 

om _ The testimony of the clerk, Adams, could 
om not properly have been excluded on the 
in ground of incompetency in the witness; but 


: of allowing it to be admissible, and giving to it 
tas { all the weight to which it is legally entitled, 


Ac- | it does not help the cause of the appellant. 
as The witness proves nothing arising from his 
led own knowledge, which can be admitted to 
en disprove the absolute transfer of the note to 


rk; the plaintiff, by the written contract, created 
ed by the endorsement. On that subject, he only 
states that the entry in the deposit account 








388 CASES IN THE SUPREME COURT 


Eaav'n. District against Herring, which relates to this note, jg 
} +] 1 e * - °e,e ° . 
A in his hand writing, and of course it is to be 


HzReixe presumed that it was ordered by his employer, 


vs. 


Lxvy. who is not at liberty in that way to make 


title for himself. 


It is therefore ordered, adjudged, and de. 
creed that the judgment of the district cou 
be affirmed, with costs. 


Morse for the plaintiff, Pierce for the de. 


fendant. 


LAWES ¢9 AL. vs. CHINN. 
Appeat from the court of the third district, 


Husbandjoin- Martin, J., delivered the opinion of the 
ing with the wife ae ° 
ma suit, is suf. court. The petition states, a separation of 
ficient evidence . tm 
of his authoris- goods had taken place between the plaintiffs 
ing her to brin ‘ P ° 
the action. and the wife had a judgment against the hus 
If the plain- ° . ° 
tiffin execution, band ; in consequence of which, certain slaves 


sends a writ to 


another parish, Of his were sold, and purchased by her, and 
the district court ° 

for that parish the defendant has caused an execution he had 
has juridiction . ae. ° . i 
to issue an in- Obtained against him, to be levied on one of 
iunction.and try 


* these slaves, who was sold and purehased by 
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ithe husband, at twelve months credit, and she East’n. District. 


‘ ° prel, 1826. 
joined him as his security on the bond, and ww 
execution has accordingly issued and is levied “4”*5 © 4™ 

Curry. 


on the slave, whom the sheriff is preparing to 


Il the questions a- 
vaieies rising On it. 


The petitioner after an averment of the jctuy pound 
wife’s title to the slave, and of her incapacity °°, ae 
legally to bind herself as security for her hus- Wi", "* "= 
band, prays for an injunction, which accord- 
ly issued. 

The defendant, though cited, made default, 
and the injunction was made perpetual. He 


appealed. 


His counsel urges, the wife was not au- 
thorised by her busband to sell ; the defen- 
dant appears, by the petition, to be a resident 
of the parish of Feliciana, and was irregularly 
sued in that of Ascension—the judgment 
by default given on the 4th of May, was pre- 
maturely made final on the 7th of May; no 
proof was administered of the allegations. 
He had a right to his execution, and the in- 
junction was improperly made perpetual. 
The wife’s remedy was by an action of mort- 
gage; she was legally bound as surety. 

Ist. The husband and wife being co-plain- 








390 


East’n. District. tiffs, his authorisation to her, clearly resulted, | 


April, 1826. 
Pry 


Lawes & 4t- other interest than to assist her in asserting 
Cures. 
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from his joining the suit, in which he had 


her right. 
2d. The injunction was a remedial 


«hae, 





against the sheriff, to prevent an immediate in, 
jury, which could not otherwise be effectually 
warded off, and the plaintiff was necessarily 
cited to gainsay the allegations of the party 
and assert his right. Ex necessitate ret, it must 
have issued by the judge of the parish in, 
which the execution was to be carried int 
effect. If an execution from Ouachita: op 
Natchitoches, was levied on the parish off 
Terre-aux-Beeufs or Washington, on persondl. | 
property, it might be sold and removed toa 
distance, if none but the judge of Ouse 
could issue an injunction. 























| she | 


wit her | 


tion 

6t 
and. 
bout 
bane 


3d. The injunction was made perpetual,as — 


the record shows, on the 19th May, a fortnight. 
after the default was taken, although a 
entry, that the judgment in default was made 
on the 4th. This entry was signed, and we 
conclude, that the making the injunction peti: 
petual, was the final judgment. sp 
4th. There is no statement of facts, and we 


é 
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ited, : gre bound to presume that the legal evidence Fawn Dnt 
dng |r uired, was administered. . and 
Hing | . 5th. The slave being the wife’s property, ik sai 






' “he had a right to resist the sale for adebt of °"** ; 
‘| her husband, and she was not driven to an ac- 


tion of mortgage. 

6th. We having held in Durnford vs. Gros 
and. wife, 7 Martin, 465, that a wife is not legally 
pound bya note jointly executed with her hus- 
band. 


It. is therefore ordered, adjudged ‘and de- 


creed, that the judgment of the district court 
|, be affirmed with costs. ‘ 


Watt & Lobdell for the defendant. 


—_—— 


te KLING vs. FISH 


* 
| Apreat from the court of the second districtge : 


% 


Porter, J., Aelimeed the Brion of the In an aetion 


against the les- 


court. The plaintiff claimed of the defendant see, the cause is 


not terminated 


atract of land, who pleaded that he held it as by his citing the 
lessor in ware 


Mesce of Wade Hampton, and prayed to be ranty. 
Vox. tv. (N. 8.) 50 
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East’n - District. dismissed from the suit. 


April, 1826 
Our =yy 
KiinG 
vs. 
FisH. 


Mining leased, or if the lessee is cited to ap at 
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The court refuse 








thé application on two grounds: First be - 
cause the defendant should not only have , 
named his lessor, but have cited him injway ‘ 
ranty; and, Second, because a citizen of thi io 
state was not obliged” to follow the lessonin S asin 
another state. -—. wt 

This subject has been already beforeithe les 
court, but the question of law arising Oubel mi 
it, did not receive a decision, in cone” . i. 
of one of the judges having been of couns 





the cause, and another having at that tri ‘4 ’ 
interest in the decision of the question , 
It is one @f some importance: thediffi 







in deciding it, proceeds’ from th 





used by the legislature in the provision whih 
they have made for cases of this kind. The 
words of the Code are, “If ‘the P 3 
whom these acts of disturbance 
committed, pretends to have @ right | to. he 







before a coliftjof justice, to answel 





plaint of the persons thus claiming the w le, 
or a part of thething leased, or claiming si e 
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fu a wish it, by oun the person under whose Papin 
‘| sight he possesses.” Civil Code, 375, art. 25. Irw 
have , _) This article is taken verbatim from the *"*¢ 
a} 1727th of the Napoleon Codeand the true = 

P thi construction of it has been a subject of dis- 

Sorin ~ cussion in France: one of their most eminent 
‘. } writers states, that the obligation to zx 
ee | Jessor in warranty, aud the right to be dis- 
butt | missed on naming him to the plaintiff, are 
tie: 


epesitions whieh» at first. blush appear to 







stroyseach other; for, if the,lessee is to be 
‘out of court the moment he names his 
Tessor, he cannot be offiied to cite him in 
Ww rranty, aiid, if he be obliged to. cite him in | 
warranty, isis not i sufficient to name 
to be put out ofWourt. He endeavors.to 
















concile these provisions, by supposing that 
e obligation to call the lessor, is only in re- 
tion to him and for his benefit; but that, as 
if respects the plaintiff, it is enough that the 
‘Tes80r is named, in order to stop the suit 
against the lessee. This construction is far 
}) ‘from being satisfactory ; more Rictionfarly, if 
it be true, as t jis writer contends, that the 
’ moment the lessor is named, suit must be aban- 
doned or brought against him at his domicil, 
and that no judgment obtained against the 
pthc y 
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East's. ape lessee would affect the right of the person 


April, 
ay 


Kine 
v8. 
Fisn. 





under whom he holds. If such be the conse. 
quence, it is not readily seen what interest 4: 





lessor has toybe cited in warranty: hea r 


neither be affected by the judgment, nor-com 
pelled to discuss his 3 right before the tribunal 
which renders it. Paillet’s ee 17274 apt, 
Code Napoleon. co 
But the difficulty, in arriving at chiles 
meaning of this article in F nce, arises ing 
great measure from the ancient lav ‘tha 









country being; “- naming the lessorg 4 , " 
hors de cause. The obligat nm. | 


to call the:lessor in warranty, i# an entirely” 


lessee was put 


new provision, and ‘_ of (Construction 
require them to interpret it in relation to 4 
former jurisprudence, and to give both e 


if possible. It adds to their embarrassment 7 
there, that the new law cannot be considered ; e 


as a repeal of the old, unless the provisi 


are so incompatible, that the one cannot stan ; 


with the other. 

But no such difficulty arises with us in con 
struing this enactment; for, ‘our ancieiit law 
contained po such provision ‘as the Freneh, 
and it is in relation to the former that the 


statute must be interpreted; as inthe ease of 





tair 
den 


the 
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Cottin vs, Cottin, the words viable were asCer- Eastn. District. 
tained by reference to the Spanish jurispra- Grvw 


dence, not by that of France, from whose last 
- eode we had taken the article, under which 
the contest ‘in:that.case arose. 5 Martin, 93. 
By the’ 29th aw of the 2d-title of the 3d 
Partida, it is provided, that he who wishes to 
suedor the possession, or prt erty ofa thing, 
. a his action against the person who 
has it in possession; and that the latter ought 
to defend the suit, unless eld it in the 










|, name of another. That then"f@ ought to make 








known to the judge the name of the person 
for whom ‘he held“it, and ask for time to in- 
form him of the suit, that he maY come forward 
‘and make his defence ; and that if hexshould 
not comesthe judge ought to take tlie plain- 
_. tiff’s oath that he had not instituted: the suit 
* with evil intentions 
ee. in pg sse8sion of the thing claimed : 
which judgment formsithe res jildicata as to the 
“possession, but leaves the right of property 


or motives, and thereon 









“\) open for discussion. 








' By this law it is clear, that the suit did not 
cease by the lessee naming the’lessor; that, 
on the contrary, it was the duty of the latter 
to appear in that court, and*in that cause, and 





396 CASES IN THE SUPREME COURT 


Eat Distt. defend his lessee’s right, otherwise, het 
ww -~ the possession by a judgment rende 
Kune against the lessee. da 
— Let us‘now see, whether this provisionihg | 
repealed, and what is the true constructic a 


the article of our Code in Féference to it. e 4 


Our Code - that the lessee g al 
call the lessor in Warranty, and shall bejdig 


missed if he wishes it, by naming the pe 


under’ whose right he possesses. 

‘Now, acco to the strictest rules 
construction, ama following the very letter : 
the law, the lessee is compelled to call th he. 
lessor in warranty: if hetbe, the naturalim 


quiry is, for*what purpose? The ans 
must be, for none, if the suit is to termi 
by the Tessee naming his lessor; but, a 
struction which brings us to the conclusigg, 
that there was positive legiglation for no f 1 
pose, cannot be adopted.” neminemigo, i ; 3 
ad vana. as oo , a 
That purpose, however, is an import i 
_one, if we assume the law to mean, that he 
cause is to continue, and be contested wi , 
the party’ cited in warranty; and such com 
struction is recommended to us by the co 
sideration that, by adopting it, we suppose §. 































OF THE STATE OF LOUISIANA. 397 






' the legislature meant something. It is recom- Sete 
mended to us, bythe obedience which we are ww . 

compelled to give to another cardinal rule = q 
of construction, namély, to interpret lawsso  *"* ‘ 
that every of them shall, if possible, have 
- effect. Butyaf we say, that the lessee is to be 
| put hors de cause, and the suit dismissed, the 
da moiment he names his lessor, then the obliga- 
; m4 call the latter in warranty is vain and 

d | eeelogeenit on the contrary, we say that he 
| ‘*nust eall the lessor in warranty, and that upon 


a1 -his"appearing, the lessee shall. be dismissed, 










4 
the we give both clauses effect; we make our 
Lie +]. tig law harmonize with the old, and we pro- 
mote the’ endsgef justice. For, can it be 

| ‘wbelieved, the legislature contemplated, that 
citiz 
grant leases of our lands, ati@by enabling 





s of other states could come into ours, 





d these lessees to set up title under them, com- 
pel us to follow the lessor and try our land 
titles in one of our sister states, or in a foreign 
country. It would surely require a very clear 
expression of legislative will, to enable the 
“18. court to come to igpch a lamentable conelu- ia 
sion: it would put the whole landed property s 
of the country.in the power of strangers; and 
it is not difficult to believe, that such a privi- 
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East’n, District. lege. would soon be generally used, 






April, 1826, ae ahs Jesse 
ww the most iniquitous purposes. 2 yh T sce 
= But, without putting the construction-ye | 44; 


v8. 


Fisu- —_ adopt under, the protection of the argue, cite 


ab inconvenenti, enough is mF the law | dism 










itself, to support the conclusion that the lessor | 

must be cited in warranty; and this necgg | -p 
sarily supposes the cause.to continue, fe fined 
were to terminate by the lessor’s being n of fit 





no such citation could be made. i 4 

If he does not appear when, cited, the lay} orde 
already quoted, affords an equitable relief m with 
the plaintiff by giving him possession, and : 
leaving the question of title untouched. a y 

If it be contended, that, compelling the fend: 
lessor $o appear where the’ land, is situated! 
might be a violation of the law whichijprohi- 
bits a man igo being sued out of his parish, 
The reply would perhaps be, that it is very 
doubtful if this be any more a violation of the. F 
rule, than that of the vendor being cited in’ A 
warranty by his vendee: in both instances, 
it might be urged, the action is against the 
party in possession, and) he who puts va M 





&. there may become a party to the suit or nok, pti 
at his option. But that question does not Pa 
one 


arise here. [t may be possible that the 
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jessor; if a resident of the state, can plead the Fas'n. District. 
April, 1826. - 


7 dtception; but the right to do so, is quite Us «| 


distinct from the obligation»of the lessee to Kune 


cite him. in warranty, befgre he’can‘be *** 
dismissed. ee , 


The judgment of the district court is con- 
fined'to the possession, and leaves the question 


| of fitle untouched : we think on the evidence 
| produced, it is correct, and do therefore 


order, adjudge and decree, that it be affirmed 
with Costs. mn 


Jicholls for the plaintiff, Porter for the de- 
fendant. 


ai 
a 


ee 


WILLIAMSON vs. PRICE & MORGAN. 


Avreat from,the parish court, of the parish 
and city of New-Orleans. 


Martin, J., delivered the opinion of the, The ownerof 


‘@ vessel is re- 


court. The defendants resisted the claim of ae saeco 
mage done by 


the plaintiff for compensation of an injury pa 


done by their (the defendant’s) vessel to that °*. 
Vou. iv.(N.s.) 51 
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E ast’n. District. Of the plaintiffs, by running foul of her, on the 


April, 1826. 
Py 
WILLiuMson 
v8. 
Price & Mor- 
GAN. 


ground that theirs was at the time, ‘under the 
care,and consequentlythe control ofa licensed 


pilot. There wgs judgment against them, and 
they appealed. . ’ 


They have relied on a number of authori. 
ties, principally Holt on Shipping, 481 ; Chitty 
59; Abbot 227; Partida 5,8, 26; Inst. 4,593; 
Brinkershoeck 9,2, 29, §2 and 4; Dig.19, 2,1 3,92 

The modern and most direct authorities 
support the plaintiff’s claim. # ay 

If a ship miscarry, while under the care of 
a pilot, the merchant has a right to chagge 
either the master or the pilot. Molloy 2, 9,§3, 

The owners of a ship are liable for dama- 
ges done by her while a pilot has charge of 
her, although the pilot be appointed by public 
authority. Story’s Abbot, 215; Bussy vs. Don- 
aldson, 4 Dallas, 206; the Neptune, Dodson’s 
Adm. 467 ; 1 Holt on Shipping, 483 ; 3 Peake,302 

The owners of a ship are liable for dama- 
ges done by their ship through negligence, 
although she be chartered by government; 
though a naval officer be on board and have 
the command of her. 5 Bos. and Puller, 182; 
Abbot, 182. 
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See also, Sewell vs. Rich, 1 Johnson 305 ; Paste Penie 
Loubridge vs. Donville, 5 Barnwell and Ander- grw 
son, 117; Carruthers vs. Sydebotham, 4 Maule — 
and Selwyn 77 ; Bonnel vs. Morton, Holt N. P. ag id 
259 ; 7 Taunton, 258 ; Boucher vs. Northshore, 

1 Taunton, 568 ; Nicholson vs. Morrisey, 15 
East. 364. 

It seems hard, on the one side, that while 
necessity, and in many places the law, com- 
pel to place a vessel under the absolute com- 
mand of a pilot, his misconduct should sub- 
ject to damages the owner of the ship, on 
whom he is, it may be said, forced. But on 
the other hand, pilots are very seldom per- 
sons able to compensate the owner of a vessel 
ran foul of. The owner of the vessel. by 
whom the damage is done, receiving the be- 
lic | nefit of the voyage, it has been judged just he 
m { should indemnify persons injured by his ves- 
ws | sel, while employed for his benefit. 





Eas 


SPs 7 


"oP &®SBSe” 


1a It is therefore ordered, adjudged and de- 
fe, } creed, that the judgment of the parish court 
Mt; | be affirmed with costs. 


2; Whittelsey for the plaintiff, Hennen for the 
defendants. 
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East’n. District. 


April, 1826. VERRET’S HEIRS vs. CANDOLLE. , . 
PY ‘ Pe 
er \ Apprat from the court of the second distrigg 


vs. 
CANDOLLE. wh 


al ” 
The defendant Martuews, J., delivered the opinion of ty 
cannot allege ; 


the nullity of court. This is an action against a third poy 
the title under 


which heclaims. sessor of a slave, on which the plaintiffs claig 
The mortgagee 


creditormayen- the rights and privileges resulting (as. they 


force his claim 


against a third allege) from a lien, or tacit mortgage, whi 
possessor, by an 8 ) ’ 548% bid 


ordinary action. they have on said slave. They claim as hein 





to one Nicholas Verret, and in support.¢ 
their capacity as such, they offered in ey 
dence an instrument in writing, purporting 
be the last will and testament of their ancep 
tor, wherein they are recognised as his chil 
dren and instituted heirs. This piece of ey 
dence was rejected on the trial, by the court 
below, and a judgment of nonsuit being pro. 
nounced, the plaintiffs appealed. 


The case comes up on a bill of exceptions, 
taken to the. opinion of the judge a quo, by 
which that evidence was excluded. The will 
seems to have been rejected on account d 
informalities in its execution, sufficient to rem 
der it invalid, and error in admitting it to re 
cord without legal proof, &c. In relation to the 
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alleged nullity: of this testament and illegality meena 


«| of its admission to record inthe court of pro- s\-—w 


trieg | bates, we deem it unnecessary to decide in or 


~] the present suit. It was recorded, and by ,ypouz. 
F the virtue of power derived from it, the estate of 
Po? the testator was sold by his executors. At 
‘laid | that sale the defendant’s vendor became a 
they purehaser of the property now alleged to be 


‘hich | in his possession, and on which the plaintiffs 





hein} seek to enforce their privilege as original 
rtf sellers. In the suit against the first purchaser 
eth he could not have legally: insisted on the nul- 
gf lity of the testament under which he claims 
nce F title to the slave, for he had no interest in 
chik} setting aside that instrument. His vendee 
fev { is not placed in a situation which gives any 
out} more authority to attack the validity of the 
pro} will, for it is the foundation of his title. We 
are therefore of opinion that the evidence was 
improperly rejected. 





ins, The suit is commenced in the ordinary 
» by mode of petition and citation, which is ob- 
willf jected to as erroneous, in the points filed on 
nta— the part of the appellee. This objection was 
ree not pleaded in the answer to the action in the 
>re— court below, and perhaps ought not now to be 
»the § noticed; but at all events we believe it to be 
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my untenable, according to the doctrine estj: | dic 
owe blished in the case of Guillet & al. vs. Coguet; op] 
VERRET'S yo/, 3, 498. |. has 
Campouze. | 
It is therefore ordered, adjudged, and dg | of 

creed that the judgment of the district court | pos 

be avoided, reversed, and annulled; and itis ‘ 

further ordered, adjudged, and decreed that par 

the cause be reinstated, and sent back tothe bar 

court below, to be tried on its merits, with ip. g 
structions,to the judge a quo to admit the will | wif 

of Nicholas Verret in evidence, and that the | sum 

appellee pay costs of appeal. 


1 

Porter for the plaintiffs, Conrad for the de | tha 
fendant. | the 
ben 

ees the 

DEGRUY vs. ST. PE’S CREDITORS. sup 

are 

Apprgat from the court of probates, of the | whi 
parish and city of New-Orleans. | Wot 
4} ifact 


The wife has FORTER, J., delivered the opinion of the 
a tacit mortg*se court. The appellant in this case, wife of side 


for replacing her 


paraphernel at, the deceased, St. Pé, filed an opposition tothe | hav 


fects, alienated 


by the husband. tableau of distribution presented by the sym | Wh 
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dics. The court of probates overruled her Eas’n. District, 


1826, 
opposition, she appealed, and, in this court, yond 
has made the following points : <a 

T. Pe’s 


Ist. That syndics cannot purchase property .ooorrons. 


of insolyents, or by means of persons inter- Wh... um. aa. 


d ministration of 
posed. the paraphernal 


2d. The wife is a privileged creditor, as to Proper is in- 
paraphernal property disposed of by her hus- Pesbenés, he is 
band. << 
3d. If the husband and wife join in selling (™™ |i, °° 
wife’s paraphernal property, the price is pre- Pri? ,”35, con” 
sumed to have been received by the husband. "tt wife: 
The first proposition assumes the fact, 
that the syndics purchased the property of 
the estate which was sold for the common 
benefit. We have examined with attention 
the evidence, and we are unable to say that it 
supports the appellant in this position. There 
are certainly somethings in the transaction 
which excite suspicion, but nothing which 
would authorise a court of justice to ay the 
fact. was proved. 
The second and third may be con- 


sidered together, as the facts on which they 


have been advanced, embrace nearly the 
whole matter in contest between the parties. 
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East’n. District. The position taken that the wife is'a pri: 


April, 1826. 
PQPY ea’ 
Drecrvuy 
vs. 
St. Pr’s 


CREDITORS. 


vileged creditor for her paraphernal proper. 
ty disposed of by her husband, is-not strictly 
correct. The wife has only a tacit mortgage 


ow the estate of her husband for the: peiesiiil 
her extra detal effects alienated during may 


riage. It appears in evidence, that on the 
12th March, 1800, the father and mother of 
the appellant, made to her a donation of three 
arpents of land in front on the river Missig. 
sippi. Inthe act by which this gift is cop 
ferred, it is stated, that about five years they 
preceding, they had given as a pure donation, 
and in advancement as heir to their daughter, 
the quantity of land already mentioned, that 
it was then unimproved, and had been esti 
mated by the donors at the sum of $900, but 
that at the moment of making the deed the 


land had been improved ; and built on, at the 


expense of their son-in-law. 

The next day the appellant and her hes 
band joined in an act of sale, by which they 
disposed of the land thus given to the former, 
for $4000, payable in one, two, and three years, 

On these facts two questions arise : 

First. Is the husband’s estate responsible 
for the value of the paraphernal property of 
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his wife, disposed of by an act such as that East's, District. 


a produced in evidence? And second, if it is, ~~ 
ty for what amount, for the value at the time it P#6®"™ 
age | was received, or for that which it had, when a. 
‘ef | improved by the joint labours of the com- 

ay | munity. 

the The transaction which has given rise to this 

of | controversy, took place before the passage of 

tee | the, Civil Code. The questions, therefore, 

si. | Which it presents, must be decided by a re- 

om | ference to the Spanish law alone. The re- 


hen | sponsibility ofthe husband under that system, 
depended much on the fact, whether the wife 
ter, retained the administration of her parapher- 
hat nal property ; if she did, the husband was re- 
sii | sponsible in case of alienation for the amount 
but | received by him, and not otherwise. But if 
the | on the contrary, the administration of the 
the | extra dotal property was confided to the hus- 
| band, he then became responsible for the 
price for which it was sold; unless it appeared 





1US+ 

hey. the money went to discharge the engagements 
nen, |. contracted by the wife before marriage, or 
ars, | a8 in some other manner applied to her use. 


These principles of law were well calculated 
ble | ‘0 do justice in the greater number of cases : 


of for, except in those instances, and they are 
(VoL. tv. N. 8.) 52 
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East’n. District. few, where the wife evidences her SUSpi- 


April, 1826. 
Pray 


DrGroy 
v8. 
Sr. Pr’s 
CREDITORS. 


cion of the husband, by retaining the adminis, 
tration in her own hands, we apprehend, the 
husband, in almost every case, receives the 
price, for which the paraphernal estate. is 
sold. The burthen of proving the contrary, 
if therefore, with great propriety, thrown oy 
him. Inthe suit now before us, the adminig 
tration of the husband is proved, by the pos. 
session which he had of the land; _by the im 
provements which he made on it, and by hig 
joining in the act of sale in his own right, not 
as assisting his wife in selling that which be. 
longed to her. His estate is therefore re. 
sponsible, as it has not been proved the price 
was converted to the appellant’s benefit. I 
the case of Faussier vs. Fausster, the notarial act 
showed the wife had received the money, and 
the language used there must be understood 
in relation to the facts then before the court.’ 
In that of the Planters’ Bank vs. Lanusse, the 
money was acknowledged to be paid to both 
husband and wife, but the question arose there 
collaterally, on the right of the wife to vote 
for syndics; and it was not examined with 
much attention, as taking the receipt in the 
strongest way against the wife, her claim was 
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ISDis 

iy supported. We understand the rule to be Basta. Disttict, 
the this: that where the administration of the nae 
wife’s paraphernal estate is intrusted to the 2#¢*"* 

the } i om s Sr. Pr’s 

oi! husband, he is es pean for the value, if it (oh ners, 
* | should be alienated during marriage ; whether 


" that alienation be made by himself, or jointly 


D on ' 
be with his wife, unless it be shown that the price 
ING. ’ ° 
was applied to her benefit. (Convertio en 
fi utilidad de la muger.) 12 Mart. 167; Vol. 1, 
‘hi 350 ; Febrero, p. 2. lib. 1, cap. 3, §1, nos. 43, 46 
a and 47 ; Ayora de Part. par. 1, cap. 7, nos. 14, 
be. and 15; Acosta de Privil. Cred. reg. 2, amp. 6, 
my ae 326 and 327; Gregorio Lopez on the 4 
a Par. tit. 11, law 17, note 2 ; Castillo, hb. 4, cap. 
hh 40, no. 63. 
The second question is quite clear. The 
‘act ' , 
ie wife has no claim on her husband’s estate for 
wl improvements made on her property during 
will’ marriage. They belonged to, and made a 
the part of the community of acquests and gains. 
a Ayora de Part. par. 1, cap. 10; Febr. p. 2, hb. 1, 
a cap. 4, §3, no. 74. 
An objection was made on the part of the 
ote ' 
; appellees, that the wife had lost her recourse 
ith “a 
on the husband’s estate, by failing to set up 
the a : ‘ 
i this claim at the first meeting of the creditors. 


We do not think any such consequence should 
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East’n. District. follow the neglect imputed to her. It is much 
April, 1826. more easily to be presumed, the silence of the 
Decrvux appellant proceeded from ignorance of hep 


vs. 


Picci right, than from an intention to abandon what 
is justly due to her. Nemo presumitur facil P 
donare. * | cou 

dan 

It is therefore ordered, adjudged and de. they 
creed, that the judgment of the court of pro | cest 

bates, be annulled, avoided and reversed; T 

and it is further ordered, adjudged and de. | figs 

creed, that the opposition of the appellantto } tion 
the tableau of distribution filed by the syn } was 
dics be sustained, and that she be placed dyin 
thereon as a mortgagee creditor for $900, } iste 
according to the rank to which she is entitled; | defe 
and it is further ordered, adjudged and de | pou 
creed, that the appellees pay the costs of this | [sha 


appeal. tion 
tiffs 
Pterce for the plaintiff, Morel for the defen- T 


dants. cour 


take 
ther 


tione 
pres 
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East’n. District. 


CLARK’S HEIRS vs. BARHAM’S HEIRS. April, 1826. 
Pe 


CLARK’S HEIRS 


Appeat from the court of the third district. v5. 
BarHAm’s 


HEIRS. 


Porter, J., delivered the opinion of the A» order to 
record a_ will, 


court. The plaintiffs claim from the defen- will enable a 
party to plead 


dants the undivided half of an estate which peveetpelen er 


er it. 


they allege belonged to their common an- A _ judgment 


given on erro- 


cestor, Henry Clark, senior. neous evidence, 


is valid until re- 


This claim is resisted on several grounds, versed. 
When proper- 


First, That the estate demanded in the peti- ty is held by: 
husband & wife, 


tion never did belong to Henry Clark ; that it to which one of 


i them has a title, 
was the property of his son, Isham Clark, who, possession _fol- 


dying, bequeathed the same by will to his ae 
sister, Francés Barham, the mother of the 
defendants. Second, That Henry Clark re- 

nounced all right to the estate of his son 

Isham Clark; and, Third, That the prescrip- 

tion of five and ten years prevents the plain- 

tiffs from recovering. 

This action was originally instituted in the 
court of probates, and from thence by appeal 
taken to the district court: in both tribunals 
there was judgment for the plaintiffs. 

We think the objection offered to the peti- 
tioners’ right of recovering, on the ground of 


prescription, has been sustained. 








AIS CASES IN THE SUPREME COURT 

East’n. District. ‘The will was presented to the parish judge ost 
a in the year 1816. Two of the witnesses why ; 

CLARE SHEIR¢ were present at its execution proved it. The Y 
eo ie judge made the following order: « The above for 
will being proven to the satisfaction of th al 
court, it is ordered to record.” oI 
It is objected, that this will cannot form th Ps 
basis of prescription, because by a provisio, Ae 
of our Code, itis declared * that no testameg be 
or codicil can have effect until it has bee ther 
presented to the judge of the parish i whic will 
the testator died...... The said judge shall orde ‘ise 
the execution of the said testament or codicj ne 
after its being opened and proved in the case Be 
prescribed by law.” Civil Code, 242, art, W8 fasic 
At is the opinion of the court, that the order all 
to record the will, was sufficient to enable the iad 
party holding under it, to plead prescription part 
That order is certainly not so formal as it tech 
might have been; but, no doubt exists with ia 


us, that it was the intention of the judge th} 
will should be executed. He declares it wa fect 
proved to his satisfaction, and directs it to be lis 
recorded; which order, taken most strictly, 
was at least commencing the execution of the}: 
will. The parties claiming under it, were 

justified, after this judicial sanction, in be 
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; jieving their title to be valid, and that they East's. District 
Judge rightfully held the property. Informality in a or 


. ; 
why title does not prevent him who claims under ™4**5##!* 


BarHanm’s 
HEIRS. 


The it, from pleading prescription; it is only the 
bore informality which renders it null, which pro- 
, the duces that effect. The great number of our 
probate judges, and the smallness of the com- 
mt pensation which their fees of office afford in 
fp. many parishes, render it impossible to ob- 
— tain legal characters to fill them. We cannot 
bea therefore expect, that all their judicial decrees 
a will be expressed with that clearness and pre- 
) 
“| 

pagel 


be fusion to apply so severe a test to them... At 
der all events, we are satisfied, that the ai 


cision, which distinguish the judgments of 
courts, where men learned in the law, preside ; 
and we apprehend, it would lead to great con- 





; rendered here was sufficient to enable the 
7 party to plead prescription: whether it was 
“ technical enough for other purposes, need not 
will now be inquired into. 

ttt It is next objected, that the will was de- 
ve fective, because more witnesses could have 
o be been had at its execution; and that the court 
ot irregularly admitted it to probate without 
bs evidence, establishing that the facts existed 
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Easv’n. District. Which render the number called in here, 


eer sufficient for the validity of a nuncupatiye ol 
Cuakx’SHEIRS testament when made in the country. : 
Baruam’s As far as our knowledge of the practice of T 
the courts of probates extends, we do not be. 
lieve they are in the habit of going into ay ane 
inquiry of this kind when a will is presented Si 
to them. The articles of the Code, which i 
point out the proof necessary to be made, livin 
before the execution of the testament can be a, 
ordered, do not seem to contemplate any | om 
such investigation in the first instance; bat 
admitting that they did, what would be the . 


conclusion? Why, that the court of probates 





decided erroneously on insufficient evidence, oo 
‘Buta that would not be sufficient to render the i, a 

dgpent null, or prevent it, until appealed estab 
from-and reversed, from having the same effect zi. 
as if rendered on the most full and complete lei 
proof. Civil Code, 242, art. 157. defen 

It is still objected, that the legatees knew the le 
their father was alive at the time the will was | bis 


made, or at least when it was ordered to be in the 
recorded, and that consequently they were. Th 
possessors in bad faith; as the law has posiq, Dave 
tively provided, the parent cannot be disin- iince 
to the 
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re; | serited unless he is named in the will, and East's. District. 


i es . A ‘ 
ine the causes of disinherison expressly men- webs 
tioned. Civil Code, 236, art. 128. Cuss 


®ol | . There is no proof in the record of the fact ae 
be | on'which this bad faith could be established. =™"™* 
{| The evidence shows, that the father resided 

ed jn South Carolina up to the year 1817, or 1818. 

ich | Whether his children knew that he was still 

ade, living, at the time the will was made or proved, 


be jsnot shown: the presumption is, that they 
R | were informed of it. But we cannot take that 


presumption in place of proof, and on it alone 


the say, this property was held in bad faith. Bad 
" faith, as it is well known, cannot be presumed, 
ne | and there is no difference between presuming 
the i, and presuming the fact which would 
led | establish it. " 
hi Lastly, it was contended, there was no pos- 
e 


session, because the father of the present 
defendants was the husband of their mother, 
"7 the legatee, and that the property came into 
7 hishands as executor, and was held by him 
bet in that capacity. 3 
ee) The testimony establishes, that thé slaves 
M1 have remained with the husband and wife, 
“IM | since the death of Isham Clark, the testator, up 


to the institution of this suit. When property is 
Vox. iv. (N. 8.) 53 











ra 
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East’. District. held by husband and wife, to which one has a 
+ dessa right, the legal possession follows the title: 


CiarK's 


acres. the husband, as executor, had no -right to 


Baruam’s retain them for ten years; his possession, 
HEIRS: after the time prescribed by law for executors 
. to perform the duties imposed on them by the 


will, was the possession of the legatees. 


It is therefore ordered, adjudged, and de. 


creed, that the judgment of the district court | 


be annulled, avoided and reversed, and that 
there be judgment for the defendants, with 
costs in both courts. 


Woodruff for the plaintiffs, Watts & Lobdell 
for the defendants. 


ae ——— 
BROWN vs. ANDERSON. 
Appeat from the court of the first district. 


The right ofa Martin, J., delivered the opinion of the 


po a court. The plaintiff suggesting that Lobdell ' 


on execution: “was in possession of a note of M-Donough, the 


property of the defendant and others, had a 


rule on him to show cause why he should not 
be decreed to surrender it to the sheriff for 


sale on an execution issued in their suit; on 
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which a seizure had been made of the defen- East's. District. 
April, 1826. 
dant’s-rights, in the possession of Lobdell. Q-w 
Lobdell averred he had tio note in, bis pos- PRor™ 
ANDERSON. 








session or control belonging to the defefdant; 

that he and Watts held in deposit a note of 
M:Donough to Shepherd, endorsed by the. 
latter, for $4,000, payable in February, 1827, 
the property of Elizabeth (the defendant’s 
[ _ wife) and others; his inteyest being the forty- 
seventh part of the whole amount; that all 
the persons interested in the note were original 





parties in the suit, except the present defen- 
dant, against whom judgment was taken. * 
That Watts and Lobdell received the note 
from the defendant, as a security against da- 
mages they, or any other person, might sus- 
tain as his bail, and to satisfy the depositaries 





for their services rendered, in this or any 
? other suit, to him or any other of the parties in- 
| terested in the note; that they became his 
bail, defended him, and appealed in his.be- 
|" half, and may eventually be liable to pay 
( whatever may be recovered against him; and 
have, in other suits, rendered professional ser- 
vices to him and the other parties interested 
in the ‘note. 

That, subsequently to this deposit, the 
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East’n. District. OWNETS of the note agreed ,that they should 
April, 1826. 

“~~ | retain out of its: proceeds, whatever, th ! | 

Brows’ mightibe liable to pay for the defendant. and 
ANDERSON. their fees, in’ the present and other sui 

against him and them. ‘6 i 
That the claim for these services was two, 
hundred and fifty dollars. j 
That Derbigny has a lien on the proceeds 
the note, for $359 13; Duncan’s heirs a judg 
ment for $181 50; and Livingston for an um 
liquidated demand, on which a suit is«still 
pending. if : 
The rule being made absolutes Lobdell ap. 
pealed. f 
“* 

We arevof opinion, that the defendant’s . 
terest being only the forty-seventh part of the, 
proceeds of the note, could not himself des 
mand the delivery of it from a person who 
was the first holder of it, for the owne in sai 
of the remaining forty-seven parts; and that | 
therefore they ought not to be wpeme to. 
surrender it. q 

Whatever may be the right of the defendant: 
in the note, may be a fair object of sale on they 
execution, .without disturbing. the rights of) 


the holders or other owners. 


* 
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It is therefore orderéd, adjudged, and de- Taste District. 


- ereed-that the judgmeht of’ the parish court ww 


be annulled, avoided, and reversed, afd the "0" 


rile discharged, the plaintiff paying costs in A*?2RS0r. 
both courts: 


Waggaman for the plaintiff, Watts and Lobdgll . 


' fox, the defendant. . 


——— 


HERNANDEZ vs. GARETAGE. 


Apreat from the court of the third district. 
’ oR 


Matuews, J., delivered the opinion of the New trial wilt 
court. In this suit the plaintiff claims certain a } on 
property, as described im his petition; consist- dence, which by 
ing of real estate and a slave; alleging him- might have been 
self to be sole and forced heir of his mother, The validity. 
Andrea Hernandez, lately deceased ; and that Sete bree 


state of Missis- 


said property rightfully belongs to her suc-'sippi_ will be 


silie d 
cession, and is Withheld from him by the defen- oe if al of 
_—_* by ? as that state are 
dant; who has it in possession without title: not proven. 
The answer contains a general denial, and 
alleges ‘title in the defendant. ~ The cause 
was tried by a jury in the court below, who 
upon the evidence adduced, and permitted to 


he received by them, returfied a verdict by 





420 


CASES IN THE SUPREME COURT 


Basta, Disict. Which they declared the acts or deeds 


April, 1826 
pny. 


vs. 


under which the defendant claims title: to be 


HeRnaNPEZ fraudulent. In conformity with this® verdiet 


GARETAGE. 


and the evidence of the case, judgment wh 


rendered, pronouncing said deeds to be nul} | 


and void, and decreeing the property to be. 
that of the plaintiff, &c. 
From this judgment the defendant appel 
* 
We find on the record, a motion for a new 
trial, in the court below, grounded prineipally 
on an affidavit of the appellant, wherein she 
swears to the discovery of dew evidence, 
Oaths of this kind are always made under 
such a strong bias of interest on the part of 
the applicant, as to create just suspicion’ of 
their truth ; and ought in courts of justice, to 
have effect only, when made in strict pursie 
ance of law. To make an affidavit-of thedige. 
covery of additional evidence, properly a. 
basis for a new trial, the facts éxpected ‘to be 
proven, should be fully disclosed, and ought 
to appear to be such, as might be conclusive 
on the matters at issue between the parties to 
the suit. According to our practice, as pre 
scribed by both the former laws and the flew! 
Code of Procedure, a party who solicits a new 


* 
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trial, on account of the digcovery of evidence, 
since judgment in a cause, must swear that he 
could. not have discovered it before trial 
by. due diligence. The affidavit in the pre- 
sent case; contains no assertion of this nature; 
neither would the facts, ex pected to be proven, 
be conclusive on the issue; for it would not 
only be necessary to prove that the pretended 
purchaser from the plaintiff’s mother was 
able to pay for the property, but also, that he 
had actually paid. On this ground, the judge 


a quo was correct in refusing the net trial. 


As to the much used, and perhaps it might be 
said, much abused allegation, of the verdict 
being contrary to law and evidence, we be- 
lieve it to be unfounded in truth, considering 
the cause as it appears under all the evidence 
which was permitted by the district judge to 
be received by the jury. But the record con- 
tains a bill of exceptions, to the introduction 
of a deed of gift said to have been executed 
by the plaintiff’s mother in the state of Mis- 
sissippi. by which she gave to him, the slave 
now claimed : the donation was to take effect 
after her death. We have no proof of the 
provisions of the laws of that state in relation 
to. donations; the case must therefore be 
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East‘n. District. 
April, 1826. 


PQOry=&y 


HERNANDEZ 


vé. 
GARETAGE. 
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East’n. District. examined in referegce to our own law on this 
ce, subject: and according to it, the act of dong. 4 ‘ 
HERNANPEZ tion offered by the appellee is evidently 
GaRETAGE. and void, as not being cloathed with them 

qnisite formalities, and ought not to have beg # 
admitted in evidence. If the special ale) « 
gation of title under this instrument, ' 

the effect of destroying this general clair [ 

the plaintiff as sole heir to his mother} 
cause ought to be sent back for trial de nou . 
with instructions not to admit said dee Li 
evidence, unless it should be shown th ; 

is valid according to the laws of the p ee 


where it was made by proof of those law 


We are, however, of opinion, that such ist | -* 
the effect of that allegation, and that the@iiy” ’ 
mission of the evidence ought not, nor coil 


not have influenced the jury in rendering thei 
verdict, which relates solely to the issue 
fraud, vel non. 
The proof of title in the mother during hi 
life time, which is found in the record, is sth 
ficient to authorise a judgment in favor of hé 
son, who is shown to be her only legal a 
forced heir. As to any rights which the chil 
dren of the defendant may have to the pre 
perty in dispute, it cannot be affected by@ 
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proceeded to try the cause on its merits, East's, District 
April, 1826. 


and gave judgment for the plaintiffs; the de- Gv~w 


- fendants appealed. Semnerteme 







Baoappushat 
The cause is submitted to us on points filed, 


on the side of the plaintiffs only. 
_ We think the court erred in hearing the 
case on its merits; for the plaintiffs were the 
- only party in court, after the attachment was 
dismissed. We can only repeat what we 
said in remanding this case. “ Persons, out 
of this state, can only be made amenable to 
our tribunals by having ther property attach- 
ed. A writ of attachment duly executed, stands 
in the place of a citation. The credits, goods 
and effects of the defendants, represent his 
person. Ifthey be not levied on, he is not legal- 
ly before the tribunal, any more than in an 
ordinary case where the citation is not served.” 






















Stes corse ie ice 


It is therefore, ordered, adjudged and de- 
creed, that so much of the judgment of the 
district court, as gives judgment for the plain- 
tiffs, be annulled, avoided and reversed, and 
that they pay costs in both courts. 


MCaleb for the plaintiffs, Maybin for the 


defendants. 
Von. iv.(N.s.) 55 
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432 CASES IN THE SUPREME COURT 
East’n. District. 
April, 1826. ' - 
~ GARIDEL vs. FOGLIARDI. “i 
GARIDEL : 


gs waa 


vs. 


Focuanrr ~— Appra from the court of the first ti 
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Porter, J., delivered the opinion of 4 
Creditors who 


sign a concor-court. The proceedings in this case 
date, do not ri 


wave the right nated by a concordate between the ins 


of contesting 


thereafter the and his creditors, passed before a al 
es 

















claims of each 
other, on the li¢; by which all the ordinary formaliti 


syndic filing a 

en voluntary surrender previous to the ce 
were waved. The creditors appeared, a 
signed the act. Syndics were named, an 
cession accepted. 

Thé syndic subsequently filed a tableaug 
distribution, on which the creditors wer 
placed for the same sum as that announcedit 
the concordate. Ona rule taken on themip 
show cause why the said tableau should ag 
be homologated ; the appellant filed an » 
position, and alleged as a ground for it, thal 
widow Dorsiere had been placed on th 
tableau as a creditor for a large sum, whenil 
fact she was not, nor ever had been a creditd 
of the insolvent. 4 

The judge of the first instance, decided thi 


the appellant was estopped by the conco 
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from contesting the claim of Mrs. Dorsiere. 
That it was recognized and accepted by ‘all 
the creditors at the time of signing that instru- 
ment. From that judgment, this appeal is 
taken. : 

We think the judge gave a greater effect to 
the instrument, than by law it is entitled to. 
The creditors in waving the formalities which 
ordinarily precede a cession, cannot be pre- 
sumed to have abandoned those which in due 
course of proceedings were to follow it; nor to 
have intended to place themselves in a worse 
situation than if the proceedings had been in 
strict pursuance of the act of assembly up to 
the time the concordate was made, and the 
cession accepted. They had, therefore, the 
right to contest the existence of the debt on 
the syndics filing the tableau. See Acts of 
1817, 142,35; 10 Martin, 690. 


We do therefore order, adjudge, and de- 
cree, that the judgment of the district court 
be annulled, avoided, and reversed ; and it is 
further ordered, adjudged, and decreed, that 
this case be remanded to the district court, to 
be proceeded in according to law, with direc- 
tions to the judge not to consider the appel- 
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East’n. District. 
April, 1826. 
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East’n. District lant as estopped from contesting the claim of 
yma widow Dorsiere by any thing contained in the 


GaRIPEL concordate; and it is further ordered, and de, 


Foousn2!. creed, that the appellee pay the costs of this 
appeal. f 


Denis for the plaintiff. 
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BROWN & SONS vs. SAUL & AL. 


Appeat from the parish court of the parish 
and city of New-Orleans. 


A creditor has ° ° 
Bignell Martuews, J., delivered the opinion of thé 


terfere in a suit . . 
cna, This suit was brought to recover from 


tor and a third the defendant $9,000 money alleged to have 


party. 


Dilatory &de- heen lent him by the plaintiffs. In their pe- 


clinatory pleas 


should precede ¢34; : Ie ° 
nie tition they claim a privilege, as resulting from 


merits; butwhen 4 pawn or pledge of 400 shares of bank stock, 


there is a total 


want of right; . 
Sottverd by the the bank of Orleans. Before judgment was 


petition, it may rendered between the original parties to the 


be taken advan- 
tage of at any action, the bank of Orleans and the bank of 


stage of the pro- ae 

peoting: Louisiana each filed separate petitions of in 
tervention and opposition to the privilege ot 
preference claimed by the plaintiffs, as above 


stated, alleging the embarassed state of affairs 
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or insolvency of the defendant, and imperfee- Catia. 
tions in the act of pledge, as grounds of their wr 


, & 
opposition. They were permitted to inter- i. = 


vene in the court below, and no objection 4 *4™ 
seems to have been there made to their right 
of thus interfering with the interest and claims 
of the original parties. Judgment was finally 


rendered, supporting the opposition of the in- 


tervening parties, from which the plaintiffs 


appealed. 

In the course of the argument before this court, 
it occurred to us, that the banks, as individual 
creditors of the defendant, had no right thus to 
interfere with the administration of justice be- 
tween him and other individual creditors who 
were pursuing their claims in the ordinary 
mode of legal procedure, as the plaintiffs had 
attempted in the present case. On further 
reflection and examination of the cause, we are 
fully convinced of the correctness of the opi- 
nion then suggested tothe counsel. Thesound- 
ness of this opinion is however denied by the 
advocates of the banks, on two grounds; one 
of substance, the other rather of form. In sup- 
port of the substantial and legal right of the 
present intervention, they refer the court to 
the 389th and 390th articles of the Code of 





, ae CASES IN THE SUPREME COURT 


East’n. District. Practice. The first of these articles does not abo 
April, 1826... 

g.-~ in any manner support the pretentions of the of P 

Brows &s0ns Harties intervening; for it contemplates an este 

Savt & at interest which such parties may have, con- by t 

nected with that of one or other of the original _ legs 

parties to a suit, either plaintiff or defendant, ven 

In the case now under consideration there ig ma 

no union of interest in relation to the subject liqu 

matter in dispute, between the interpleaders this 

and either of the original parties. They stad 

claim rights adverse to the pretentions of the Ea 

plaintiffs, and not in unison with any real in- yee 

terest of the defendant. The expressions of om 

wit 


the 390th article convey ideas on the subject 
of intervention, general and indefinite, and ail 


give that right in all cases where third persons inst 
have an interest in the success of either of the dile 
original parties. But the interest here in- ced 
tended, we are of opinion, must be direct and bal 
closely connected with the object in dispute, om 
founded on some right, claim, or lien, either rela 
conventional or legal. It surely will not be bet 
contended, that under this law, in every case con 
where a creditor sues his debtor, all sepa- sho 
rately, or any one of the other creditors of the 

fe 


same debtor, may intervene on a bare sugges- 
tion of insolvency. The interpretation, as 
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above expressed, of these articles of the Code pein 


of Practice, is in conformity with the principles GA, 
established in the Louisiana Code, particularly prea cs exe 
by the 1967th article. Admitting the want of 4°" *4* 
legal authority of individual creditors to inter- 

vene, forthe purpose of invalidating contracts 

made by their debtors, unless the claims be 
liquidated by judgments ; it is contended, that 

this court cannot notice any objection founded 

on such want of authority, because it was not 

made or pleaded in defence of the inter- 

vention in the present case, before trial in 

the parish court. It is perhaps a rule, almost 

without exception, that all objections to the 

personal capacity of a suitor to appear in 

justice, should be made in limine litis. All 

dilatory and declinatory pleas ought to pre- 

cede the contestatio litis; and even peremp- 

tory exceptions should be regularly pleaded ; 

but a total want of legal right in a suitor, in 

relation to the matters in litigation, ought to 

be taken into consideration and acted on by 

courts of justice, at any stage of a cause. They 

should not remain silent spectators of infring- 

ments of the true principles of laws, which 

they are appointed to administer. 
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East’n. District. 


Aprily 1826. 
PY 


Brown & sons 
vs. 
Savu & AL. 


CASES IN THE SUPREME COURT, &c. 


Being of opinion that the intervening parties. 
in the present case had no legal right thus to 
come in, it is ordered, adjudged, and decreed, 
that the judgment of the parish court be 
avoided, reversed, and annulled; and it jg 
further ordered, adjudged, and decreed, that 
judgment be entered against them as in cage’ 


of nonsuit, and that the cause be remanded, | 


to the court below, to be tried between the 
original parties; the interpleaders to pay all 
costs in both courts occasioned by their 
intervention. 


Morse for the plaintiffs, Rawle for the de. 
fendants, Pierce & Livermore, for the interven 
ing creditors. 
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